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Eire and Marine v. al.Howard Insurance Co. Cornick et

and Marine InsuranceHoward Fire Company,The of
inPlaintiff v. H.Philadelphia, SamuelError, Cornick

inDefendants Error.et al.,

ERROR TO COOK.

an far relate toto insurance so as thecompany, theyRepresentations property
otherwise the is but a falsemust be ofinsured, true, void; representationpolicy

something theand of which hasoutside, not ininsured,independent property
degree contributed to the will not have that effect.loss,any

of the as truth hisThe of the owner to the ofwarranty property representations,
will it was thenot be extended what intended tobeyond evidently by parties
embrace.

given, thoughhave beeninstructions couldwhich,Where not haveerroneous,
jury, injurymisled the to the of the in this court willerror, onplaintiff not,

judgmentthethat disturb of the court below.account,
against anan action insurance theIn should show thatcompany, company
right thehad the to if desire to avail themselves ofthey replace property, they

that defense. The averment that the has not been normoney paid, any part
though not sufficient is aided afteron verdict.thereof, demurrer,

inSuit defendants errorbrought by inagainst error.plaintiffs
covenant,inDeclaration a of insurance,upon policy alleges

that was issued on the 6th 1857,ofpolicy September, upon goods
131 and 133in stores Nos. South Water inStreet, Chicago.

Defendants non est and severalpleaded factum, special pleas,
thethat for which the in whichalleging purpose thebuilding

insured were was used, was notgoods kept correctly and truly
and warranted in saidthe andrepresented policy application

and and that the same was used for andsurvey, other different
than those for which it was andpurposes warrantedrepresented

used, into be the andapplication which formed asurvey part
of the policy.

that at the time ofAlso, the of the theissuing policy, plain-
tiffs, their and which formsby application survey, of thepart

and warranted that butthere was one ten-policy, represented
ant in said inbuilding; whereas,the there was fact about twenty
tenants the building.occupying

inThese facts were set the in variousup special pleas ways.
inGeneral was andreplication. Special replication put

out,stricken with leave to the facts set in them ingive up
evidence.

1859,in Court,Causewas tried term of the Cook CircuitApril
Manierbe, and verdict renderedJudge, forpresiding, plaintiffs

and of dam-the for remitted theby $5,400, plaintiffsjury, $600
cause,Onthe trial of the the offeredinages. evidenceplaintiffs

insurance and andthe of conditionspolicy application.
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atwas an theseal to the policy impression paperThe upon
other adhe-hand of the without wax or anyleft corner policy,

and or thesubstance, anywithout scroll other seal exceptsive
, upon paper.impression

evidence,said inintroduction and ofreadingTo the policy
that the.counsel for defendants theobjected, upon ground,the

action it wassealed,not and the covenantbeingwaspolicy
under which was overruledobjectioninadmissible the pleadings;

then and there decided that an action of cove-the whoby judge,
instrument;ansuch to whichnant could be maintained upon

anddefendants,and the their thenby attorney,decision opinion
there excepted.

loss, etc.,The next in evidence of andproofplaintiffs gave
case.rested their

a witness,introduced as H. H. Tappen,The defendants then
inthat he knew the described thetestified premiseswho policy

byand That witness the secondoccupied plaintiffs. occupied
the as a store to the timeclothingfloor of two ofbuildings up

divided into androoms,fire. The wasthe upper part sleeping
could not thedifferent how ofsay manyoccupied by persons;

several, dozen,were but whether arooms were thereoccupied;
;were furnished with bedshe could not those somesay; occupied

time of histo the the fire. On cross-them were occupied upof
testified, did nothe that he know of more than oneexamination,

Dunham, the landlord and lessortenant, lessee of of theor
as sub-tenantWitness of plaintiffs.premises. occupied

John that hebyThe defendants further proved Summerfie/d,
; of the sixone rooms for or eightknew the premises occupied

fire;and time of thinks allto to the the theweeks prior up
to number'ten.were uprooms occupiedupper

in evidencenext read the of Fran-The defendants deposition
abyone of the which it thatGross,cis C. plaintiffs, appears

number of tenants the rooms to thelarge occupied upper up
the fire.dime of

their case.The defendants then rested
in. of insurance read the follow-evidence,The containspolicy

“ thisclauses: Howard FireByother theamong policy,ing,
of in considera-and Marine Insurance Company Philadelphia,

etc., Cornick,do insure & Co. lossagainsttion of Cross$62.50,
dollars,fire, to the amount of five on theor thousanddamage by

in which is14,as described No.following applicationproperty,
a thisdeclared to be of and a onhereby warrantypart policy,

of the assured.”the part
“ andthe The loss or be estimatedfollowing: damageAlso to

within after andnotice,to be paid sixty days proof adjustment
in the to thisto conditions annexedthereof, conformity policy,
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the said insurance shall,unless withincompany afterthirty days
of such loss or givethe directions fordamage,proof rebuilding

or, if oror merchandise personalrepairing, restoringproperty,
the fire.”as beforethe same

“ AndfollowingAlso the clause: the assured cove-hereby
that theand engagesnants inrepresentation thegiven appli-

insurance,this is acation for on thewarranty of thepart
a andinsured, just,and contains full true exposition of all the

inand to the condition,facts circumstances regard andsituation
insured, etc., and ifvalue of the .property any fact or circum-

shall not be thenfairly etc.,stance therepresented, to bepolicy
void.”

“ It is declared,the also thatfollowing:Also this ispolicy
in to theand reference andmade writtenaccepted printed appli­
is issued,randit also to thewhereon conditionscation hereto

are made ahereby of thisannexed, partwhich and topolicy, be
into,- order toused and resorted the andexplain rights obliga­

hereto, in all cases not hereintions of the parties otherwise
for; and it is also agreed and declared theprovided byspecially

condition,that nohereto, stipulation, covenantparties or clause
shallcontained, altered,be amended or waived,hereinbefore or

to theseadded except byclause indorsedany presents, writing
hereto, the orbyor annexed presidenthereon withsecretary,

affixed thereto.”their signatures
annexed to theThe 10th condition contains thepolicy, follow-

“ said inshall,And company case,clause: no be deemed toing
literal andfull,waived a strict-have andcompliance with,
andeach of theevery terms,of provisions, condi-performance

in this contained,and andpolicytions heretostipulations
andbe obtained and on theannexed, by,to theperformed part of

insured, underclaiming by, through him,or one or com-any to
and the shallwith, same,and observe have occurred.performply

inif of this the theircompanyAnd transaction ofany agent
conditions,violate theseshall assume to suchbusiness, violation

to be the act of the andinsured,be construed shall rendershall
thevoid policy.”

In the were the andfollowing questions answers:application

buildingpurposewhat is the7. For Wholesale and Retail Hardware.
J

%many One.How tenants }■

as a William Bun-witness,The then introduced H.plaintiffs
Mr.testified, Ellsworth,that he the of theker, agentwho knew

That onHoward Fire and Marine Insurance the 27thCompany.
1857, he to agetor 28th of called EllsworthAugust, upon policy
the in same Armstrong,of insurance the togoods buildingsupon

in andsuit,& of the thisCo.,Cornick the predecessors plaintiffs
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obtained such that theonpolicy; for thatapplication policy, he
told Ellsworth that had a inDarling stove the room,front on

;the fifth thatfloor there were other on thelodgers same floor
stove;who had a that those two were all he couldrecall on that

floor. asked,Ellsworth then manyhow tenants there were in
the Witness him he could not tellbuilding. told thatexactly,
he would describe the and him thebuilding, give number of ten-

;ants that he commenced at. the bottom of the andbuilding,
told him the thepurposes was andbuilding for, whatoccupied
the contained, etc.building

allTo this thetestimony defendants and theobjected, objection
overruled, and thewas defendants excepted.

This witness never saw the or in thispolicy application suit,
until after were made out.they

The Wadsworth,alsoplaintiffs proved by that the application
in inthis case was the ofhandwriting Ellsworth. To this testi-

themony defendants and theobjected, was overruledobjection
this court.by

Bunker, testified,On cross-examination of he that the conver-
sation of the or 1857,27th 28th of related to theAugust,

afor forapplication policy Cornick & Co. OfArmstrong, the
and inapplication case,insurance this he had no knowl-personal

edge.
The counsel of thendefendants moved to strike out all the

Bunker,conversation testified to the witness in relation toby the
for insurance &application Cornickby Armstrong, Co., which

overruled,motion the court and defendants excepted.
The the instructions for thejudge gave following plaintiffs,

to wit:
1st. That if the shall believe, evidence,from the that atjury

the time in case,of the of the this themaking application plain-
Ellsworth,tiff full and exact the asgave information to agent,

to the number of the tenants in of the inthe occupancy building
each;and the use thereof that such informa-question, by with

tion infurnished, the himself filled theagent up application
induced,as the and mistakeis,same now or other-question by

wise, the to the andplaintiffs survey; then,sign application
evidence,the that thefind,should from thethough jury building

was and for business thantenants,more otheroccupied by
innamed the are fromthe defendantsapplication, estopped
such fraud and theto andmaking objection, prevent injustice,

will be entitled to recover.plaintiffs
2nd. that all the factsParol evidence is admissible to show

are of the at or beforecommunicated to the agents company,
the time of the of the in and noticemaking application question,
to the is notice to the defendants.agent
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that atevidence, thefrom thebelieve,That if the jury3rd.
defendants’case,in this theout theof making applicationtime

numberas to the ofall the factsofhad a full knowledgeagent
each occupantthe made byand usebuilding,in theoccupants

each; that the' agent,byof the building occupiedthatof part
andblanks, the applicationfilledinformation, upsuchupon

signature,theevidence, plaintiffs’and producedaresurvey
or other-forms,meresame werethat thethereby representing

faith,good believingsame inthe; the signedwise that plaintiffs
•then thetherein, agent’sstatedcorrectlythe werethat facts

avoid the orwill not policy,the facts truly,to stateomission
the truth.from allegingtheconclude plaintiffs

that thebytheinstruct jury,is asked to5th. The court
anddue payablebecamemoneyinsurance theterms of the

the com-is notified toof the lossaftersixty proofwithin days
cent,of sixat the rate perbear interestand the same willpany,

until this date.annum that timefromper
said defendantsthe excepted.To all which instructions

thecounsel, then and theredefendants, theirby prayedThe
in theinstructions to the jury,said thegive followingtojudge

behalf of said defendants :
theevidence,the thatbelieve, premises1st. If the fromjury

were,thereof, atanydescribed in the sued orupon, partpolicy
other tenantsbythe time of the of said occupiedissuing policy,

than said then said is and thevoid, plaintiffsplaintiffs, policy
incannot this action.recover

refusedinstruction, the said tojudgeWhich said so prayed,
“ If theand in lieu thethereof, following: jurygive, gave

indescribed thethat thebelieve, evidence, premisesfrom the
thereof, at the time of thewere,sued orpolicy upon, any part

saidother tenants thanbyof saidissuing policy, occupied
and the cannotvoid,then said is plaintiffsplaintiffs, policy

the satis-action, establishes,in unless the torecover this proof
the defendantsfaction of the a state of facts estoppingjury,

inof thefrom the conditiontaking advantage policy.”
aevidence,the that ofbelieve, partIf the fromjury2nd.
theat timethe described in said was occupied,premises policy

said isstore,said a then policyof aspolicy, clothingissuing
in thisand recover action.void, the cannotplaintiffs

instruction as above prayedAnd the said refused thejudge
amendment, to wit:for, the with thesame, followingbut gave

“ the aestablishes, satisfaction of jury,Unless the to theproof
from taking advantagestate of facts the defendantsestopping

in theof the condition policy.”
that theevidence, upper3rd. If the from thebelieve,jury

atin said thewere,policyrooms of the describedpremises
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time of the of saidissuing rented-to other thanpolicy, parties
the said for rooms orsleeping otherplaintiffs, any thenpurpose,

is andvoid,said saidpolicy cannotplaintiffs recover.
instruction,Which as prayed for,above saidthe judge

inrefused and lieu thereof,to with thegive, gave the same fol-
additions, alteration andlowing qualification thereto attached,

“as follows: Unless the establishes, theproof to satisfaction
of athe state of facts the defendants from tak-jury, estopping

inof the condition theing advantage policy.”
To the refusal of the said to instructionssaid asjudge give

andfor,above thealso to same withprayed of the thegiving
asalterations above set andforth, them,to each the defend-of

ants, counsel,theirby excepted.
fourth, instructions,The fifth and sixth by defendants,asked

same andthe werepresent questions, amended by thesimilarly
judge.

The defendants further the said instructto theprayed judge
:as followsjury

There7th. no evidence that the didbeing defendants not
.restore the fire,to be lost at theproperty alleged toaccording
the of the inconditions this arepolicy case, the notplaintiffs
entitled to recover.

The said refused to said andjudge the saidgive instruction,
anddefendants then there excepted.

The theassign causes for error:plaintiffs following
in1. The erred overruling theobjection to introduc-judge

intion of the of insurance evidence.policy
2. erred in anThe that of covenantjudge deciding action

could be maintained on the in this samethe notpolicy case,
seal.underbeing

3. inThe erred the of Williamadmitting testimonyjudge
H. and in to theBunker, allowing repre-contradictevidence
sentations and made the in thewarranty by assured policy,
condition and application.

in4. The erred to strikeoverruling the motion outjudge
the of Bunker.testimony

5. in allowingThe erred evidence theto contradictjudge
in the and or to acondition showwarranty policy, application,

waiver of them.anyof
6. inThe erred to the instruc-judge refusing give following

defendants, proposed by defendants, 1,tions of as wit:to Nos.
3, 4, 5 and 7.2,
8. in theThe erred to andadding followingjudge amending

indefendants,instructions of and5,to wit: Nos. 4 and1, 2, 3,
the same as amended.giving
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in9. The erred to a new trialjudge refusing grant on
of defendants.motion

10; inThe erred the motion ofoverruling defendantsjudge
to arrest the judgment.

11. The is andlaw, also thejudgment against against
evidence.

E. A. and J. Van for Plaintiffs in Error.Burén,

McAllister & and J. for Defend-Scates, Jewett, Clapp,
ants in Error.

J. It is that there was aurged breach of warrantyWalker,
assured, athe because of theby portion representations regarding

the of the which contained theoccupancy building wasgoods,
untrue. theBy thepolicy, the and con-application, survey

annexed, areditions made a of the andpart contract, it is justly
inconceded, that so far as they relate to the insured,goods they

true,must be or the will be void. Inpolicy this case, however,
it is not claimed that of theany part ordescription represen-
tation of the coveredgoods the isby policy, untrue. The false

relate alone to the inrepresentations whichbuilding werethey
and itscontained, to Theoccupancy. was insuredbuilding not

this and theby ispolicy, question apresented, whether false
of outside, andrepresentation something of theindependent

insured, can affect theproperty ofvalidity the whencontract,
the has not inmisrepresentation contributed to theany degree

Thisloss. thedepends constructionupon to be to thegiven
annexed to thatconditions instrument.

The first, second and third of these conditions, manifestly
fourth,relate alone to the insurance of Thebuildings. with

thethe of last clause, relates toexception the insurance of
and merchandise,wares and agoods, only requires description

the them,of which contains butbuilding contains no requirement
us,as its It seemsto to thatoccupancy. no fairby construction

it be held that thiscan clause thecontaining conditions of the
of waschattels,insurance designed to require moreanything

than a true of the indescription building which the property
situated,insured is with a of thedescription coveredproperty

the and we can noby reasonpolicy; perceive for theextending
terms of the warranty beyond what werethey evidently designed
by the to embrace. The of theparties body also declarespolicy

“the insurance to be theon following as described inproperty,
the and fourteen,numberapplication survey which is hereby
declared thisa of and apolicy onpart warranty the of thepart
assured.” What was a of the and a ?part policy warranty
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the of theWhy, insured. indescription property The relative
that sentence refers to theobviously of thedescription property
insured, and isthat warranted be true,to and it isdescription

thatnot the of thatpretended is otherwisedescription property
true. If this warranty, then,than strictly only for theengages

truth of that it cannot brokenbe adescription, by misdescription
of outside of the Undersomething thiswarranty. warranty,

hadthe assured for the truthonly engaged of the description
and of the and therepresentations property insured, warranty
has been We are sustained infully these viewsperformed. by
the Sales v.cases: North Western Ins.following adjudged Co.,

610; Kentucky2 Curtis C. C. R. and Louisville Ins. Co. v.
634;Southerland, 8 B. Mon. Farmers’ Co. v. Snyder,Ins. 16

481; Chenangov. TheWend. Trench Mut. Ins. Co., 7 Hill,
122; Co. v. Bruner,Howard Fire Ins. 23 Penn. (11 Harris)
50; City Co., 324;Roth v. The Mut. Ins. 6 MastersMcLean, v.

CountyMadison 11 Barb.Co.,Ins. 624.
In the case of Trench v. The Co.,Ins. which was aChenango

andon both the and thebuilding goods,policy representations
of the were to be thebuilding untrue, court, under sim-proved

in held itilar conditions the to be void as to thepolicy, building,
valid Thebut on the case referredPennsylvaniagoods. to,

v. holds,Ins. Co. that when the isBruner,)(Howard survey
made the of the and a mistake inby company, occursagent the

the insured is not bound butit, may showbyapplication, by
the fact the inbythe of And theknowledge agent. caseparol

County Co.,Masters v. The Madison Ins. it was held thatof a
notice of a the tomortgage against givenverbal theproperty,

the itsufficient,was toagent, notwithstanding policy required
in writing.be

If the loss had been occasioned theby thing falsely, although
or from its concealment when inter-unnecessarily, represented,

shown,as to its then that fact beexistence, might forrogated
a fraud the andof on wouldestablishing company,the purpose

the a butbe a matter for consideration of no suchjury,proper
this record. On theis itby contrary,question presented
that the madeevidence,the who thisagent survey,fromappears,

amade a of this few andbuilding dayshad survey previously,
andinformed of its situation Andwas then fully occupancy.

that had taken sub-anyevidence fails show change placethe to
allThis seems to rebut evidenceto that time. ofsequent

if had there isconcealment, been,but there no pretenseeven
loss,to the init in the or wasslightest degreethat contributed

essential inGood faith is the contract ofany material.way
and to induce us to believe it has notwe seeassurance, nothing

no thatin case. There was evidence showingbeen observed this
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in the risk,misled the orcompany takingthe misrepresentations
it atto a lower andinduced asaccept premium,that werethey

facts,all the could not have misled them inknew ittheir agent
itBunker,The evidence of while maythe notgranting policy.

the to faith onissue,have been material to tended show thegood
assured, and was not calculated in manneranyof the topart

in andthe their its admission wasrights,prejudice appellants
asan should thenot such error reverse judgment.

that court inIt is likewise the erredobjected themodifying
and forasked the Theby,instructions modi-given appellants.

of, the juryfication authorized to determine whethercomplained
donethe had act which themany fromcompany estopped

inthe false contained theinsisting upon representations, appli-
without of thecation, having, instructions, informedby any

them would havewhat acts that effect. We' have no hesitation
in had the askedthat instructions been thensaying, theproper,

would have been erroneous, unless had’qualifications they also
wouldannounced what create an But all theestoppel. instruc-

tions, the defense the want of inbasing upon theaccuracy
the manner inof which thedescription house was occupied,

evidence,were unwarranted the andby should have been
refused, as have seen truthwe the of these representations
were not in issue. The modifications could not have misled
the the of injury, injuryto error.plaintiffs inThey operated
their as thefavor, was informed thatjury these false repre-

asentations constituted unlessdefense, the had donecompany
some act them fromwhich itsestopped assertion. There was
no error in these instructions asgiving ofmodified, which the

in error have to■plaintiffs any right complain.
It is likewise theurged, that judgment should have been

arrested, want of anfor the averment in the declaration, that
the had failed to thecompany replace destroyed.property

had reserved the orThey to theirright pay discharge liability
in this mode, or the inby money case Ifpaying of loss. this

related the loss ofright chattels,to they should have shown it
butby defense,of no such wasway effort made. The averment

that hadthe not been ormoney any it,of notpaid, part though
formal, and not sufficient onthough is,demurrer, think,we
aided verdict,after as the could notplaintiffs recover until they
showed of andthe loss the a breach of theproperty, covenants

the defendants.by
the whole of this weUpon record perceive no.error requiring

a reversal theof of the courtjudgment below, and it appears
to us that substantial has been and thejustice done, that judg-
ment must be affirmed.

Judgment affirmed.
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